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Notable First Amendment 
Cases



Schenck v. United States (1919)

“…it is a fact that a man in a crowded 

auditorium, or any theatre, who yells ‘fire’ and 

there is no fire, and a panic ensues and 

someone is trampled to death, may be rightfully 

indicted and charged with murder…”

Justice Oliver Wendell Holmes, Jr.



Cox v. New Hampshire (1941)

The government has a right to 

impose time, manner, and place 

restrictions to ensure the order and 

safety of residents as long as these 

restrictions are based on uniform, 

nondiscriminatory standards and not 

based on the content of the 

message.
Chief Justice Charles E. Hughes



Terminiello v. City of Chicago (1949)
“Speech is often provocative and challenging. It 
may strike at prejudices and preconceptions and 
have profound unsettling effects as it presses for 
acceptance of an idea. That is why freedom of 
speech, though not absolute, is nevertheless 
protected against censorship or punishment, 
unless shown likely to produce a clear and 
present danger of a serious substantive evil that 
rises far above public inconvenience, annoyance, 
or unrest.”

Justice William O. Douglas



Terminiello v. City of Chicago (1949)

“A function of free speech under our system is to 
invite dispute. It may indeed best serve its high 
purpose when it induces a condition of unrest, 
creates dissatisfaction with conditions as they are, 
or even stirs people to anger."

Justice William O. Douglas



Jacobellis v. Ohio (1964)

"I shall not today attempt further to define the 

kinds of material I understand to be embraced 

within that shorthand description; and perhaps I 

could never succeed in intelligibly doing so. But I 

know it when I see it, and the motion picture 

involved in this case is not that.”

Justice Potter Stewart



Tinker v. Des Moines (1969)

Supreme Court 
enshrined students 
free speech rights



Ward v. Rock Against Racism (1989)
Any government restriction to the first amendment must meet the three pronged test:

Content Neutral
Cannot (dis)favor one 
viewpoint or group

Alternative channels
Rules must allow for other 
avenues of speech

Narrowly tailored
Must be least restrictive



Sund v. City of Wichita Falls (2000)

● Not a Supreme Court case 
(US District Court)

● Organized efforts to remove 
materials violate the law

● Moving materials to other 
parts of the library could be 
considered censorship



Defining Obscenity







Comstock Act (1873)

●Defined contraceptives as 
obscene and illicit

●Federal offence to mail or bring 
across state lines birth control

●Made it illegal to sell, publish, or 
possess an obscene book but 
did not define obscenity





Miller v. California (1973)

Miller Test: A work 
could be considered 
obscene if three 
conditions are met.

Regina v. Hicklin (1868)

Hicklin Test: A work 
could be considered 
obscene if any portion 
of it was obscene 
regardless of context.

Roth v. United States (1957)

Whether the average 
person, applying 
contemporary 
community standards 
would find that the 
material appeals to a 
prurient interest in sex, 
and whether the 
material was utterly 
without redeeming 
social value.

British Case the US 
relied on 



Miller Test

1. Whether the average person applying contemporary community 

standards would find the work, taken as a whole, appeals to the 

prurient interest;

2. Whether the work depicts or describes, in a patently offensive way, 

sexual conduct specifically defined by the applicable state law; and

3. Whether the work, taken as a whole, lacks serious literary, artistic, 

political or scientific value.



Book Banning Today
A Higher Calling



























Meeting Rooms and 
Community Groups
Everything you wanted to know but were afraid to ask





Designated Public Forum

A place held open by the 
government for speech; 
may be either unlimited or 
limited.

Traditional Public Forum

A public area that is a 
traditional setting for 
speech and the exchange 
of ideas. 

Limited Public Forum

Open for speech, but 
within certain limits.

Library meeting room is a 
designated public forum 
(Concerned Women for 
America, Inc. v. Lafayette 
County, 883 F.2d 32 (5th 
Cir. 1989))

City Council or Library 
Board Meetings fall under 
this category

Libraries should be aware 
of First Amendment rules 
around outside gathering 
places like plazas.



● Content Neutral (includes topic and group)
○ Cannot have onerous requirements based solely on potential issues
○ You can restrict based on residency or “cultural, civic, and educational” purposes

● Limits on size and volume (safety and well being)
○ Reasonableness is a standard
○ You can also specify frequency, advertising standards, etc.

● Limit on location (public forum?)
○ Reasonableness is a standard
○ Can be only during library hours or only certain meeting rooms for the public versus 

library only use

Time, Manner, and Place Restrictrictions



Freedom of speech in America

● The First Amendment protects all speech, even hateful and abhorrent 
speech
○ What is permissible speech?
○ Who keeps the list?
○ Supreme Court Snyder v. Phelps (2011): Speech cannot be restricted even if it is upsetting

● We do have clear definitions for:
○ Defamation
○ Slander/Libel
○ Fighting Words and true threats

■ Has a standard of “reasonableness”
○ Discriminatory speech



Hate speech in America

● Not clearly defined in US law, but has been defined narrowly in some 
situations, but is most often not illegal
○ Public displays such as burning of crosses or swastikas

● No official hate group listing
○ These are compiled by non-government agencies (Southern Poverty Law Center, etc) 

and have no legal basis



Our Higher Purpose
Why We Do What We Do







We do not protect the right to read A 
particular book, we protect the right to 

read ANY book.



“Freedom for the thought we hate.”

–Justice Oliver Wendell Holmes
United States v. Schwimmer (1929)



Questions?

PeterDCoyl@gmail.com


